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This petition is respectfully submitted on behalf of 
appellant John M. King, pursuant to Rule 40 of the Federal Rules 
of Appellate Procedure, on the ground that certain of this Court's 
findings, as expressed in its opinion in this case dated July 22, 
1977, rest upon factual assertions which do not have support in 
the record. The following specific points are proffered as bases 
for a reconsideration of this Court's decision. 


A. The Mecom Bankruptcy Documents 


This Court approved the trial judge's exclusion of allegedly 


prior inconsistent statements contained in the bankruptcy papers 
of government witness John Mecom on the ground that the ruling was 
justified under Rule 403 Fed. R. Evid. The Court agreed with the 
trial judge that, under the balancing test provided in Rule 403, 


the “modest potential relevance” of the documents was outweighed 
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precluded King from answering the Government's explanation of the 


documents. In short, the trial court's ruling enabled the prosecutor, 
in his summation, to insulate Mecom from the documents on the 


suggested ground (as first develoved on redirect examination) that 


Mecom‘'s lawyers an 
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accountants, rather than Mecom himself, were 
responsible for the documents. Since defense counsel was not given 
the chance to question Mecom on the point, the prosecutor was free 


co explain away the documents without King's having any opportunity 


to respond. 
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that the requirements of Rule 403 were not met by the tria 
judge because: (i) the documents, as flat contradictions of 
Mecom's testimony, were vita ly important, and the Court's only 
stated reason for finding to the contrary is contradicted by 


the record; (ii) neither this Court nor the trial court has 


ever explained what possible prejudice would have existed if 


when the issue first was raised, the trial judge nh: 
defense counsel's suggestion to make sub-exhibits for the jury, 


instead of excluding the documents. 


B. Pre-Indictment Delay 

This was not a case, such as .nited States v. Lovasco, 
45 U.S.L.W. 4627 (June 9, 1966), where the prosecutor delayed 
obtaining an indictment while in good faith continuing his inves- 
tigation to firm up his case. In this case, the Government 
intentionally sat on information concerning an alleged Arctic 


side agreement, intending to use such information tactically at 


a later date in support of wivtlly unrelated cases. Such 
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We submit that the following factual errors appear in 
the section of this Court's opinion under the above cited heading 
(pp. 4985-98): 
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the 47 witnesses that appeared at trial (not including Xing 
and Boucher), 17 were questioned by either the prosecution or 
the defense on this issue. The subject assumed an importance 
during the trial which, we submit, overcame the narrow issue 
of the existence of side agreements to which this case should 
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FOF, this was not, 

as the Court's opinion implies, a grudging or unexpected 
concession. There was never any doubt but that this would 

be the position of the defense. The only reason why a stipulation 
could not previously be reached was that the Government 

wanted to be able to include in the stipulation information as 

to KRC's business dealings with FOF which defense counsel 

felt would be misleading and unfairly prejudicial to the 
defendants if left unexplained. 

3. This Court's reliance upon the fact that the 
Government's presentation “followed the way in which KRC and 
Colorado Corporation kept their books“ is misplaced. The books 
that were relied upon as the source of the presentation were 
not prepared or kept in such a way as to justify the Government's 
use of them. King and KRC's former chief financial officer 
explained the true use of these records, and no witness disputed 


their characterization. Th 
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Moreover, as defense counsel argued in pre-trial motions, 
an attempt to refute the Government's presentation and place 
ln proper perspective would 
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records (which King did not have) and would have resulted in a 


prohibitively lengthy trial. 


D. Exclusion of Evidence as to 
1976 Value of the Arctic In 


We believe that the Court was in error when it assumed 


that the evidence of 1976 value was subject to dispute. The 
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evidence that the defendants attempted to introduce consiste 
of reports on the res. lts of exploratory drilling on properties 
owned by KRC and FOF. In other words, the fact of significant 
discoveries of natural gas on such properties could not have 
been seriously in guestion. 

Moreover, this Court sustained the introduction of 
Neil MacKenzie's statement and approved the prosecution's argument 
to the jury that Boucher's silence showed that the price 
paid by COG was too high and that Boucher knew it. If the 
Government could arcue this to the jury, fundamental fairness 
would seem to dictate that the defendants could argue that 
the price was not too high and that in their view the Arctic 
was worth considerably more than the price paid by Mecom and 
COG because of its vast potential. The reasonableness of this 
view, and therefore the probability that other knowledgeable 
oil people (such as Mecom and COG) would be willing to purchase 


interests in the Arctic without side agreements, would have 


been made substantially more credible in the eyes of lay 


jurors if they had been permitted to know that, as King 
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STATE OF NEW YORK ) 
: SS.: 
COUNTY OF NEW YORK ) 


Ric Wicks ' 
be P bei , being duly sworn, deposes 


and says that he is over the age of 18 years, is not a party 

to this action, and on the 5th day of August, 1977, he served 

on the following persons the accompanying Petition for Rehearing 
by Appellant King by personally delivering the indicated number 
of copies of such Petition to each party at their addresses as 
set forth below: 


Clerk of the Court 
United States Court of Appeals 
for the Second Circuit 
U.S. Court House 
Foley Square 
New York, New York 
-- 25 copies 


John R. Wing, Esq. 
Assistant United States Attorney 
One St. Andrew's Plaza 
New York, New York 
-- 2 copies 


Andrew J. Maloney, Esq. 
Maloney, Viviani & Higgins 
630 Fifth Avenue 
New York, New York 

-- 1 copy 


Sworn to before me this 
5th day of August, 1977. 


ef 1A " 
boy} / Lavrrrrd 
(/ Notary Public 73 
Cc. STANKARE York 


State 
notary Publley, 19152900 


. } Queens "i 
ees. igen 90. 
is 


JNITED STATES COURT OF APPEALS 


TAIT INE “MAMPA “A AMDDTONR 
UNITED STATES OF AMERICA, 
PI lle ’ 
. 
‘ 
ori tons TAI . DAWT ANN PB ‘UPL 
YHN M. KING and A. ROWLAND BOUCHER, 
Appellants 
PRPINAUT™ OF CRrRUTC 
AFFIDAVIT OF SERVICE 


ATTORNEYS FOR Appel 


ct 


